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DECISION DELIVERED BY C. HEFFERON AND ORDER OF THE BOARD 

BACKGROUND 

[1] Pursuant to s. 34(11) of the Planning Act (“Act”), a group of companies operating 

as Burl’s Creek Events Grounds Inc. (“Applicant/Appellant”) has appealed the failure or 

neglect of the Township of Oro-Medonte to make a decision on its application to amend 

Zoning By-law No. 97-95, as amended, to permit a Temporary Use By-law. The 

Temporary Use By-law would allow camping, parking and concession booths for special 

events, including two outdoor music concerts per year, to be held on a portion of the 

lands historically known as the Burl’s Creek Event Park (“subject lands”). The subject 

lands, which comprise a portion of the approximately 230 hectares of the Burl’s Creek 

Event Park are located about half way between Barrie and Orillia, south of Highway No. 

11 between Line 7 and Line 9, north of Ridge Road East.  

REQUEST FOR A PROHIBITION ORDER 

[2] This decision disposes of one of the motions heard at the April 29, 2016 PHC in 

which counsel for West Oro Ratepayers’ Association and Save Oro, David Donnelly, 

asked the Board to issue an injunction or restraining order pursuant to s. 89 of the 

Ontario Municipal Board Act, R.S.O. 1990, c. O.28 (“OMBA”).  In paragraph 4 of his 

written Notice of Motion for Recusal (dated April 19, 2016), Mr. Donnelly asked for an 

order: 
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… forbidding the Appellants from preparing, using or causing to be use 
(sic) the lands for camping, parking, concession booths and other non-
permitted uses until lawful zoning is in place 

[3]  In effect, the requested injunction would prohibit the Applicant/Appellant from 

holding the 2016 outdoor music concerts known as Boots & Hearts and WayHome on 

the subject lands unless and until the Board has issued its decision approving the 

requested Temporary Use By-law. Because the original timetable for the hearing has 

been revised and the hearing will now not finish until sometime in October 2016 at the 

earliest, a Board decision respecting the requested Temporary Use By-law will not be 

issued until well after the scheduled dates for the two concerts.   

[4] Mr. Donnelly has therefore requested in his letter to the Board dated April 27, 

2016, which reiterates the requests set down in his Notice of Motion dated April 19, 

2016 that the Board issue a restraining order prohibiting the Applicant/Appellant from 

using the subject lands for “camping, parking and concession booths, as well as other 

non-permitted uses until lawful zoning is in place”. In its response to Mr. Donnelly’s 

Notice of Motion dated April 19, 2016, Keith Doxsee on behalf of the Montagnais Metis 

First Nation concurred with Mr. Donnelly’s request. 

[5] This relief is opposed by Applicant/Appellant, the Township of Oro-Medonte and 

the Friends of Burl’s Creek.  The Applicant/Appellant and the Township both stated that 

the Board lacks jurisdiction to grant the prohibition order requested.  The Township went 

so far as to assert that Mr. Donnelly’s motion amounts to an abuse of process and filed 

a copy of the Notice of Application in Court File No. CV 15-541913 of the Superior Court 

of Justice, to demonstrate that the Court is the proper forum for Mr. Donnelly to seek 

such relief.  In fact, it is where he has also chosen to seek the requested relief. The 

Friends of Burl’s Creek opposed the motion for reasons similar to those given by the 

Applicant/Appellant and the Township. 
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STATUTORY AUTHORITY 

[6] The parties to this motion brought a number of statutory authorities to the 

attention of the Board in support of the relief each sought in their respective 

submissions.    Mr. Donnelly refers to the following two authorities in the OMBA which 

he submits authorizes the Board to grant a restraining order in this proceeding. 

[7] Section 89 of the OMBA provides that:  

The Board may, if the special circumstances of any case, in its opinion, 
so require, make an interim order without notice authorizing, requiring or 
forbidding anything to be done that the Board would be empowered on 
application, notice and hearing to authorize, require or forbid, but no 
such order shall be made for any longer time than the Board may 
consider necessary to enable the matter to be heard and determined.  

[8] And s. 38 of the OMBA provides that: 

The Board for the due exercise of its jurisdiction and powers and 
otherwise for carrying into effect the provisions of this or any other 
general or special Act, has all such powers, rights and privileges as are 
vested in the Superior Court of Justice with respect to the amendment of 
proceedings, addition or substitution of parties, attendance and 
examination of witnesses, production and inspection of documents, entry 
on and inspection of property, enforcement of its orders and all other 
matters necessary or proper therefor.  

[9] Counsel for the Township refers to the following provisions of the Courts of 

Justice Act, R.S.O. 1990 c. C.43 and the Municipal Act, 2001, S.O. 2001, C.25  in 

support of the proposition it advances, that the Court – and not the Board - is the proper 

forum to seek a restraining order in this circumstance, on the subject lands; 

[10] Section 96(3) provides Jurisdiction for Equitable Relief and states: 

Only the Court of Appeal and the Superior Court of Justice, exclusive of 
Small Claims Court, may grant equitable relief, unless otherwise 
provided. 

[11] Section 97 provides for Declaratory Orders and states: 
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The Court of Appeal and the Superior Court of Justice, exclusive of the 
Small Claims Court, may make binding declarations of right, whether or 
not any consequential relief is or could be claimed.  

[12] Section 101 provides for Injunctions and Receivers and states: 

In the Superior Court of Justice, an interlocutory injunction or mandatory 
order may be granted or a receiver or receiver and manager may be 
appointed by an interlocutory order, where it appears to a judge of the 
court to be just or convenient to do so.  

[13] The Township and the Friends of Burl’s Creek maintain that the relief sought in 

this motion amounts to a binding declaration, or injunction, which is an equitable remedy 

that only the Superior Court has the power to grant.   

[14] Section 440 of the Municipal Act, 2001, provides that: 

If any by-law of a municipality or by-law of a local board of a municipality 
under this or any other Act is contravened, in addition to any other 
remedy and to any penalty imposed by the by-law, the contravention 
may be restrained by application at the instance of a taxpayer or the 
municipality or local board.   

BOARD’S FINDINGS 

[15] Upon reading the materials filed in support of or in opposition to the restraining 

relief, and then hearing the oral submissions, the Board is not satisfied that a prohibition 

order is warranted in this circumstance.  Putting aside the issue of jurisdiction for a 

moment, the Board readily concluded that the remedy sought by Mr. Donnelly can only 

be characterized as extraordinary relief, and certainly not the kind of remedy which is 

routinely sought before this Board.    

[16] As the parties know, the Board is often called upon to make determinations 

respecting permissions accorded by a zoning by-law. However, that analysis does not 

call upon the Board to routinely address whether to order that a landowner be restrained 

from a possible contravention of a zoning by-law.  The grounds advanced by Mr. 

Donnelly, and the motion record in support, fail to rise to the threshold of the evidentiary 
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record this Board expects when called upon to grant an extraordinary remedy, whether 

it be that of a prohibition order, or such other remedy Board jurisprudence has 

described in the manner of extraordinary relief.  Put simply, the three scant paragraphs 

set out on page 14 of Mr. Donnelly’s notice of motion, and the documents filed in 

support found in the motion record, are totally inadequate as a basis for the Board to 

properly weigh the consequences of exercising this extraordinary relief. 

[17] Municipalities are sophisticated entities, with compliance or enforcement powers 

at their disposal. The Board is loath to interfere with the exercise of their powers when 

an order to forbid uses may intrude into other matters that involve the jurisdiction, 

operation or application of a range of municipal by-laws that may impact on the subject 

property.  This is particularly so where, in this instance, the Township is opposing the 

very relief sought by Mr. Donnelly, and is intimately familiar with the proposal before this 

Board. 

[18] It has never been made clear to this Board either in the motion, or for that matter 

in the several prehearing conferences referenced in the motion materials over which 

this Member presided, precisely what activities and uses or the extent and timing of 

same would be the subject of a restraining order as requested.  Further, it is not clear to 

what parcels of land a restraining order should apply, given the various permissions 

accorded to subject lands.   

[19] For example, the Board learned that there are some 27 annual events that take 

place on the Burl’s Creek Events Park – including kids’ soccer tournaments.  Mr. 

Donnelly claimed in one of the prehearing conferences that his clients had no objection 

to the soccer tournaments, which the Board had been told regularly involve as many as 

700 participants. Mr. Donnelly said his clients were not asking the Board to prohibit the 

uses associated with activities like these soccer tournaments although such uses could 

easily involve parking and concession booths at the site and on occasion possibly even 

involve a temporary erection of tents (for the use of first aid personnel and game 

officials).  
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[20] What this example demonstrates, is not merely the precision and punctilious care 

which a proponent must take for the Board even to consider a prohibition order, but the 

necessity to appreciate the interplay between various municipal permissions or 

restrictions on a subject property. These might not be readily apparent to the Board, as 

they may involve by-laws under the Municipal Act, 2001 or even licensing permissions.  

The Board was simply left with incomplete information upon which it could consider 

whether its powers should be exercised and, if so, on what lands.  All of this is aside 

from the need, which is incumbent on the proponent, to address in detail the question 

as to whether the Board has the jurisdiction (and in what circumstances) to grant the 

requested relief.  

[21] A further concern for the Board, one that was brought to the attention of all 

parties in the Township’s response to this motion, is the notice of application filed before 

the Ontario Superior Court of Justice (Court file CV 15-54 1913) commenced by Mr. 

Donnelly, in accordance with the authority under s. 440 of the Municipal Act, 2001.  The 

application names Wendy McKay, who is a member of the executive of Save Oro.  A 

summary review of the notice of application establishes that the relief sought is 

substantially the same as that requested of the Board in this motion.   There is no 

question that the Court has ample jurisdiction to grant an equitable remedy or 

declaratory relief as shown by a number of sections of the Courts of Justice Act referred 

to by both the Friends of Burl’s Creek and the Township, as noted above.   

[22] The fact that this relief in the form of a prohibition or restraining order is also 

sought before the Court is reason enough for this Board to decline to exercise the 

discretionary remedy sought by Mr. Donnelly.   The Board also notes that the Township 

has signaled its intent to participate in this Court proceeding and it can certainly address 

the matter of compliance with its by-laws on the subject lands. 

[23] For these two reasons alone, the Board will not allow the restraining order as 

proposed.  However, the exercise of an extraordinary remedy which the Board is called 

upon to grant in this motion is clearly a matter within the discretion of this Board.   



  8  PL151011 
 
 
[24] This leads the Board to provide a number of final comments related to its 

jurisdiction to grant the proposed relief to address the submissions of the parties at the 

motion.  The Board has stated in previous jurisprudence that a prohibition order may be 

incidental on and necessary to the Board’s administrative function to adjudicate a 

dispute over proposed land uses.   Such relief may be found to be incidental to 

preventing uses intended to develop a property for which the very permissions under 

the Planning Act are sought and appealed before the Board.   

[25] When development activities including site alteration, site preparation, drainage, 

water, wastewater servicing, and other irreversible or permanent works are conducted 

to develop unapproved land uses,  then the case could be made that the Board has, as 

a last resort, incidental powers (arising from the OMBA) to restrain certain defined uses 

on a particular parcel of land for an interim period.  It may be appropriate to exercise 

such powers in order to protect the integrity of the planning process, so that a 

meaningful hearing can be conducted to test the merits of the development instruments.   

[26] However, the evidentiary record in support of the exercise of this power has not 

been made in this motion. It has not been demonstrated that certain uses or activities, 

many of which have been undertaken in the past, must be restrained and that it would 

otherwise be meaningless to conduct a lengthy adjudication of the appeal.    As noted 

above, the Board cannot characterize the restraining order as incidental to the Board’s 

powers without or in the absence of this full evidentiary record. There was certainly no 

evidence that the municipality lacked authority at first instance to prevent certain 

activities, leaving the only effective remedy under the OMBA. The fact remains that the 

Township opposes the relief sought by Mr. Donnelly.  
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ORDER 

[27] The Board orders that Mr. Donnelly’s request for a prohibition order pursuant to 

s. 89 of the OMBA is dismissed. 

[28] The Board will address Mr. Donnelly's Notice of Motion for Recusal in a separate 

decision. The Board decided to issue this decision first, given the scheduled dates for 

the 2016 outdoor music concerts.  

[29] Board Rule 107 states: 

107.      Effective Date of Board Decision  A Board decision is effective 
on the date that the decision or order is issued in hard copy, unless it 
states otherwise. 

[30] Pursuant to Board Rule 107, this decision takes effect on the date that it is e-

mailed by Board administrative staff to the clerk of the municipality where the property is 

located. 

 
“C. Hefferon” 

 
 

C. HEFFERON 
MEMBER 
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